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SHALL THE FOURTEENTH AMENDMENT BE 
ENFORCED? 



BY EDGAR GARDNER MURPHY. 



I. 

To the mind of the typical citizen of the North, the enforce- 
ment of the terms of the second section of the Fourteenth 
Amendment to the Constitution would represent only an obvious 
element in an American policy of fair-play. 

Interpreting the popular understanding of its language, it is 
evident that the Amendment does not bestow upon the negro the 
right to vote. It does not prohibit the restriction of suffrage. It 
does not refer to the negro, as the negro, at all. It permits re- 
striction. It assumes that the States of the Union may, at their 
pleasure, deny the suffrage to men, whether white or black, of any 
description or class. It provides, however, that, when suffrage is 
arbitrarily restricted, representation shall be restricted also. It 
declares that no number of the male population shall be " counted 
out " by the State in making up the body of its electorate and at 
the same time " counted in " by the State in securing its repre- 
sentation in Congress and in the Electoral College. The language 
of the Constitution is as follows : 

" Representatives shall be apportioned among the several States ac- 
cording to their respective numbers, counting the whole number of per- 
sons in each State, excluding Indians not taxed. But when the right to 
vote at any election for the choice of electors for President and Vice- 
President of the United States, Representatives in Congress, the executive 
and judicial officers of a State, or the members of the legislature thereof, 
is denied to any of the male inhabitants of such State, being twenty-one 
years of age, and citizens of the United States, or in any way abridged, 
except for participation in rebellion, or other crime, the basis of repre- 
sentation therein shall be reduced in the proportion which the number 
of such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State." 
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The general intention of such a provision is obvious enough. 
The black man was but the immediate occasion of its passage. 
As first framed, and as first adopted in the House of Bepre- 
sentatives, it had specific reference to his political status. Be- 
duction of representation was to be the penalty for any suffrage 
restriction based upon color. But as the debate proceeded, all 
direct reference to color was omitted. Kestriction itself, no 
matter what the race or class proscribed, was made the occasion 
of the penalty. The law might, as a matter of fact, chiefly af- 
fect the Southern States; but it was also intended to affect, in 
principle, every State in which there should be any denial of the 
ballot to any class or fraction of the voters. A State is therefore 
free under this Amendment to reserve the ballot to the few — 
finally to exclude any element of the voting population — but if it 
do so it must suffer, proportionately, a loss of congressional and 
political power. 

Such an adjustment of the problem of suffrage involves, more- 
over, a compact — an equitable distribution of influence — between 
individuals as well as between States. If Ohio and Massachusetts 
exclude any specific class from the suffrage, and if the " penalty " 
of exclusion be accepted by the former and remitted to the latter, 
then every voter in Massachusetts has a larger representation in 
Congress, has a larger influence in the election of the President, 
than a like voter in Ohio. If a Northern State and a Southern 
State of the same population deny the suffrage to certain classes, 
and if the Northern State, because of that denial, loses a num- 
ber of her congressmen and the Southern State loses none, then 
the Southern voter has a larger representation in Congress and 
in the Electoral College than the voter of the North. Both the 
cases cited are hypothetical. They are stated solely as illustra- 
tions. As a matter of fact, no attempt has ever been made, in 
North or South, or against any State or section of the country, 
to enforce the exact terms of the Amendment. The lifetime of a 
whole generation has passed since its adoption. Shall its terms 
be enforced to-day ? 

The argument in the affirmative may make effective appeal 
to certain apparent inequalities. Suffrage restriction seems to 
have eliminated more voters, proportionately, in Maine than 
in Pennsylvania, and therefore the relative power of Maine is per- 
haps unfairly great. Suffrage restriction has eliminated more 
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voters in the Southern States than in the Northern, and the 
relative congressional representation of the South is probably 
therefore — under the popular conception of the Amendment — 
unduly large. Inasmuch as no rigorous application of its pro- 
visions has ever been seriously undertaken, it is altogether likely 
that its central intention is unfulfilled, and that there is not to- 
day an even and equitable distribution of political power between 
the States and between their citizens. Such conditions are dis- 
tinctly in conflict with one of the cardinal assumptions of our 
government — the assumption that, so far as law can determine, 
one man's suffrage shall weigh as much and shall count as 
effectively as another's. 

But there is a consideration more serious still. The argu- 
ment in favor of enforcing the terms of the Amendment is in 
reality an argument not only for an equitable distribution of 
political power, but also for the vitality of the Constitution. A 
dead limb upon the tree of the Constitution is not good for the 
tree. If this section of the Amendment is sufficiently coherent 
to be enforceable, and if it is still so far valid as to be operative, 
its enforcement may be regarded both as a decree of equity be- 
tween citizens and as a policy of rehabilitation to the law. Public 
policy demands the fulfilment of the letter of the Constitution, 
unless it can be clearly shown — under the canons of a public 
policy broader and truer still — that the life of the Constitution 
is necessarily freer and larger than its letter. 

Clearly, however, such an argument must assume all the bur- 
den of debate. The mere suggestion of the contention that, at 
this or that point in the practical application of a constitutional 
instrument, the life may be found beyond the letter is to accept, 
in the discussion, the most serious of obligations. And yet it 
is perhaps the vague instinctive perception of this truth, upon 
the part of the masses of the American people, which has held 
the second section of this Amendment in abeyance for a genera- 
tion. Its application and enforcement, particularly against the 
Southern States, has been often urged; but there has been no 
fulfilment of the policy. Great peoples are often more patient 
than their laws. Delays are accepted, not in contempt of their 
Constitutions, but in order that the normal conditions which 
Constitutions must assume, and for which Constitutions have been 
ordained, may attain their being and their efficacy. In opposing, 
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therefore, the enforcement of the popular conception of the 
Amendment, I would discuss the question chiefly in the light of 
the broader considerations of public policy. There are other 
arguments, however, which might find elaboration. 

(1) For example, it has been contended that the mere enact- 
ment of the Fifteenth Amendment has abrogated the second sec- 
tion of the Fourteenth. Said James G. Blaine, surely no luke- 
warm interpreter of Eepublican policies: 

" The adoption of the Fifteenth Amendment seriously modified the ef- 
fect and potency of the second section of the Fourteenth. . . . The prime 
object [of the Fourteenth Amendment] was to correct the -wrongs that 
might be enacted in the South, and the correction proposed was direct 
and unmistakable; viz., that the Nation would exclude the negro from 
the basis of apportionment wherever the State should exclude him from 
the right of suffrage. 

" When, therefore, the nation by subsequent change in its Constitution 
declared that the State shall not exclude the negro from the right of 
suffrage, it neutralized and surrendered the contingent right, before held, 
to exclude him from the basis of apportionment. Congress is thus plainly 
deprived by the Fifteenth Amendment of certain powers over representa- 
tion in the South, which it previously possessed under the provisions of 
the Fourteenth. Before the adoption of the Fifteenth Amendment, if a 
State should exclude the negro from suffrage, the next step would be for 
Congress to exclude the negro from the basis of apportionment. After 
the adoption of the Fifteenth Amendment, if a State should exclude the 
negro from suffrage, the next step would be for the Supreme Court to 
declare that the act was unconstitutional, and therefore null and void. 
The essential and inestimable value of the Fourteenth Amendment still 
remains in the three other sections, and preeminently in the first section."* 

(2) At the South, however, the Fifteenth Amendment will 
long share much of the traditional odium which ia instinctively 
associated with the Fourteenth. However sound the Amend- 
ments may be in principle, it is unfortunate that, as Constitu- 
tional enactments, their legality and their consequent authority 
should be open to question among the very people to be most 
affected by them. This suspicion may be partly due to that un- 
f orgetting bitterness which, among certain elements of the popula- 
tion, is the heritage of all wars. With others it is due to no bitter- 
ness of heart, but to the serious conviction that the organic law 
of the Republic should always be established through republican 
agencies and only under republican conditions. It is remembered 

* James Q. Blaine, " Twenty Years of Congress," yqj. II,, p. 418. 
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that the Fourteenth Amendment stands in the Constitution only 
because the votes of such States as Alabama and Georgia were 
counted in its support. No one now needs to be told that these 
votes were a military rather than a democratic result. Every- 
body knows the attitude of the people of Alabama and Georgia 
toward the adoption of the Amendment, and it is sufficiently 
obvious that the vote for the Amendment, in a land under mili- 
tary occupation and through a registration conducted by the army, 
represented pretty much everything except the verdict of republic- 
an conditions. The Amendment represented a serious attempt 
to establish more securely a republican form of government; but 
governments are not made truly republican by military power; 
and, when the guarantees of freedom are established under the 
conditions of coercion, coercion rather than freedom becomes the 
political precedent and the political heritage of the State. 

It may be charged that the perversity of the South was the 
justification of the army; but, while an army may secure results 
and while these results may be intrinsically just, yet, in all that 
touches the organic law of a democracy, justice must wait upon 
freedom. An army may secure results, but an army cannot 
make them free. Constitutions, in a republic, cannot be amend- 
ed by the military. Not that the South cares to reopen an old 
controversy or revive a perhaps profitless agitation for the re- 
peal of the Amendments. The South does not assail their va- 
lidity. It is inevitable, however, that the instinctive attitude of 
the South toward their provisions should be less sympathetic 
than the attitude of the South toward the provisions of the older 
Constitution. I have written this paragraph to explain and in- 
terpret a popular mood rather than to offer a personal or polit- 
ical criticism, inasmuch as the collective spirit, the social tem- 
per of a population, must always enter into any inclusive study 
of the real relations between the Constitution and the public 
mind. 

(3) While those who framed the second section of the 
Fourteenth Amendment had, perhaps, a clear conception of its 
operation, it has been suggested more than once that this con- 
ception is not intelligibly expressed in the language of the pas- 
sage in dispute. How are we to determine the number of males 
to whom suffrage has been denied? It may seem to be a sim- 
ple matter to reduce the representation of a State to the extent 
vol. olxxx. — no. 578. 8 
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to which the State has reduced the number of its voters, but 
how is this latter number to be established? Not from mere 
"probabilities," for the method assumes to be mathematical. 
From election returns? That would be to assume that all the 
voters vote, and that all who possess the right of suffrage exer- 
cise that right. This we know to be untrue. So long as no elec- 
tion anywhere has ever polled a complete vote, so long as the size 
of the vote represents the measure of popular interest rather 
than the measure of popular rights, it is wholly unreasonable to 
assume that all the men who fail to vote are denied the right to 
vote. Indeed, where one party is in a marked ascendency and 
where serious rivalry does not exist, the vote in the party 
primaries is often far in excess of the vote in the elections.* It 
is manifestly impossible, therefore, to assume that a mere falling 
off in the number of men who vote at any specific election is in 
itself a legal proof that suffrage has been limited or denied. 

(4) It may be contended that the familiar limitations of 
suffrage are hardly to be regarded as denials of the right of suf- 
frage^ — within the meaning of the Constitution. Such a conten- 
tion may seem at variance with the familiar interpretation of the 
Amendment already stated. And yet the argument is of no small 
force. Every State demands a qualification of residence — the 
candidate for the ballot must have resided for a fixed period of 
time in the State, in the county, in the city, in the election-pre- 
cinct. Does such a regulation of the suffrage constitute an 
abridgment of suffrage within the meaning of the Constitution? 
Clearly not. It constitutes no class distinction, no permanent 
denial or abridgment of right. The regulation is not insur- 
mountable. The terms are terms which any man can obey, if he 
will. The test does not constitute political proscription. There 
is every difference between a denial of suffrage or an arbitrary 
abridgment of suffrage, — and a condition of suffrage. An ar- 
bitrary abridgment or a positive denial of suffrage may become 
the effective cause of such class distinctions as would make de- 
mocracy impossible. A condition of suffrage may bar out from 
the exercise of the ballot large bodies of individuals; but the 
test is still individual in its operation. It touches and excludes 
men one by one. The individual may at any time meet the im- 

* See an article by Mr. Francis G. Caffey on " Suffrage Limitations at 
the South " in the " Political Science Quarterly " for March, 1905. 
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posed conditions; may square his qualifications with the test ex- 
acted.* Such a condition or test does not in its essence touch or 
limit or deny the right to vote possessed by any man or any group 
of men; it operates through flexible conditions only to limit 
temporarily the exercise of that right. Practically, the results, 
for a time, may be the same ; essentially and historically they may 
be very different. To tell a man he can never vote is one thing; 
to tell him that he is a citizen and that because he is a citizen he 
can vote when he has lived for a fixed period in the State, or when 
he has learned to read and write, or when he has met some other 
reasonable condition, is quite another thing. The one course is 
a counsel of despair; the other course, if fairly pursued, is a 
counsel of discipline. It is opportunity touched by incentive. 

It is thus hardly credible that the framers of the Amendment 
could have regarded reasonable and flexible limitations upon the 
exercise of the suffrage as though they constituted a denial or an 
arbitrary abridgment of suffrage rights. 

(5) It may be urged, however, and with considerable force, 
that, while temporary suffrage conditions are not essentially un- 
democratic and are not in themselves a denial of suffrage-rights, 
they may be so administered as to defeat all the conditions of 
flexibility, permitting — through arbitrary application of the 
State law — the exercise of the privilege of the ballot to many 
who cannot really meet the tests and practically forbidding the 
ballot to many who can. Here the law may be without discrimi- 
nation, but the discrimination in its administration may result in 
the very inequalities the Constitution would prohibit. 

* " To require the payment of a capitation tax is no denial of suffrage ; 
it is demanding only the preliminary performance of public duty and 
may be classed, as may also presence at the polls, with registration, or 
the observance of any other preliminary to insure fairness and protect 
against fraud. Nor can it be said that to require ability to read is any 
denial of suffrage. To refuse to receive one's vote because he was born 
in some particular country rather than elsewhere, or because of his color, 
or because of any natural quality or peculiarity which it would be im- 
possible for him to overcome, is plainly a denial* of suffrage. But ability 
to read is within the power of any man, it is not difficult to attain it, and 
it is no hardship to require it. On the contrary, the requirement only 
by indirection compels one to appropriate a personal benefit he might oth- 
erwise neglect. It denies to no man the suffrage, but the privilege is 
freely tendered to all, subject only to a condition that is beneficial in its 
performance and light in its burden. If a property qualification, or the 
payment of taxes upon property when one has none to be taxed, is made a 
condition to suffrage, there may be room for more question." — Coolet; 
" Principles of Constitutional Iiaw," Edition of 1898, p. 292. 
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So far as political injustice to the negro exists at the South, 
it exists at this point rather than at any other. Much has been 
said and written about the " grandfather clause " in the amended 
Constitutions of certain of our States. Under this clause no right 
of the qualified negro is denied. Under it the deficient white man 
is admitted. Inasmuch, however, as the white man who applies 
for registration under this clause makes implicit confession of his 
inability to register under other clauses, and inasmuch as the 
mere pleading of the right to vote on the sole ground of descent 
is an admission of illiteracy or penury, very few white men have 
ever been willing to claim the ballot under this exemption. No 
class of people anywhere will ever make much use of an exemption 
which is an advertisement of deficiency. 

The " grandfather clause " has been 1 , therefore, of little practical 
significance except as a subject of controversy. As, even in its 
indirect operation, it excluded no negro who could read and 
write, it worked injustice to no class of colored people entitled 
to any special political consideration. Educated, responsible, 
self-respecting negro men have, in certain cases, been unjustly ex- 
cluded; but the "grandfather clause" has not been the instru- 
ment of discrimination. That instrument has been found in the 
discretionary powers lodged in the boards of registrars, by which 
worthy negro men, fairly meeting every test of suffrage, have been 
excluded from registration because they could not answer some 
mystifying question or satisfy some arbitrary and super-subtle 
exaction of the law (?). It is idle for writers at the South to 
deny that such cases exist. It is equally idle for writers at the 
North to assume that the whole South is responsible for them, 
or to forget that tens of thousands of negro men have already 
been fairly registered at the South under our amended Constitu- 
tions.* ', '.; ' • t ^'""^ 

Does the Fourteenth Amendment, however, offer a remedy 
for such injustice as exists? If injustice exist anywhere, it is 
well that a remedy should be found. It is not to the advantage 
of the State that the sense of political injury should operate 
within any of its social forces. If the strong and the weak must 
live side by side, the strong have already the abundant resources 

* For a fuller discussion of the educational, industrial and political 
issues in the Southern States, see " Problems of the Present South," by 
Edgar Gardner Murphy: The Maomillan Co., New York and London, 1904. 
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of inherited and tested power. If legitimate strength be not suffi- 
cient, if strength must be supplemented by those forces of vio- 
lence and fraud which always pervert character and which so 
often vulgarize the civic fibre of superior peoples, then strength 
is sacrificed by the very process of its reinforcement, and out of 
the very methods of our racial supremacy there must arise the 
wasting debilities of our political system. No man has a right 
to boast of our democratic institutions if he must claim the 
right, by the exercise of a sinister and oblique discretion, to ad- 
vertise the insufficiency of the institutions which he praises. A 
democracy which is assumed to be in peril from its own laws, 
which cannot achieve its functions except by confessing its im- 
practicability, will not long be the serious creed of this land or 
of any other. It is in the interest of democracy itself that in- 
justice should find redress, and that every properly qualified 
voter should be fairly accorded his political status in the impar- 
tial light of his legal qualifications. The moment the law is 
given the twist or the squint of race or class or party, it ceases 
to be law. It becomes the despotism of race or class or party. 
This despotism has at times been necessary. It is often benev- 
olent. It is sometimes wise. One thing, however, it is not; 
nor can it be. It is not democracy. 

Wherever men at the South have tolerated arbitrary govern- 
ment, and wherever despotism, however benevolent, has been 
established, it has been a policy of emergency, of necessity, rather 
than a policy of choice. The times of emergency and necessity, 
save in a few exceptional localities, are passed. Yet old habits 
have remained, and to-day the wrongs which were often done by 
fraud or force without the law are now sometimes done "by 
administration" under the law. That the South itself has reme- 
dies for these wrongs is, I think, apparent. That the South will 
apply these remedies — not in the immediate interest of the North 
or of the negro, but in the interest of its own welfare — is, I think, 
probable. Here and now our question reverts, however, to the 
Fourteenth Amendment. Doea its second section contain a 
remedy for these possible wrongs of suffrage administration in 
the Southern States ? 

We have seen that from the mere number of the voters in any 
particular election it is difficult to determine the extent to which 
there has been any denial of suffrage. We have seen, moreover, 
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that a conditional abridgment of suffrage is hardly to be con- 
sidered a denial or abridgment of suffrage rights within the mean- 
ing of the Constitution. We have also seen that the letter of our 
suffrage laws at the South contains, apparently, no definite nega- 
tion of the political principle of equal rights, and that such in- 
justice as remains is not the injustice of the State (for the State 
as a State has framed its laws in harmony with the Constitution), 
but the injustice of the registrars. A law — equal and even in its 
essential provisions — may be so interpreted, by an exercise of dis- 
cretionary power, as to impose a more exacting standard for the 
black man than for the white man. Can this abuse of discretion- 
ary power — an abuse which the State permits but which the State 
does not necessitate or prescribe — bring the State itself within 
reach of the penalties of the Constitution ? Can Congress, under 
the provisions of a national Constitution which takes cognizance 
of the State only as a State, impose a penalty upon the whole 
commonwealth in punishment for an administrative fault of cer- 
tain of its officials ? Can Congress take legal cognizance of voters 
excluded from the suffrage, not by action of the State nor by vote 
or decision of a majority of its citizens, but by the arbitrary dis- 
crimination of particular registrars? 

If the powers and penalties of the Federal Constitution may 
be employed to meet faults of administration within the borders 
of the several States, faults in the administration of State laws, 
at what point can we ever place the cessation of federal cogni- 
zance and control? Is it not obvious that, while individual 
wrongs should be righted and administrative evils corrected, the 
primary remedy lies within the Courts of the State? To these 
the individual voter has constant access. In Alabama, the man, 
white or black, who has suffered from wrongful discrimination 
may protest the decision of the registrars and may lodge his ap- 
peal, without bond, to the Courts of his own State. Inasmuch 
as the courts have not hesitated to find in favor of a worthy negro 
plaintiff, the machinery of justice within the State has been shown 
to be legally adequate for the correction of administrative abuses.* 
I say " legally " adequate. Morally and practically the process of 
appeal is naturally difficult. For such moral and practical diffi- 

* See The State of Alabama vs. Crenshaw; opinion by Judge J. Haral- 
son, in the Supreme Court of Alabama; Alabama Keports, Vol. 138. p. 
506. e 
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culties there are only moral and practical remedies, the remedies 
of public opinion, of a wiser and juster civic mind. Upon these 
remedies the legal remedies must at last depend for efficacy and 
completeness. To declare that the Federal Government must 
govern wherever the State does not govern perfectly, and to as- 
sume that an administrative evil of certain officials within the 
State is to challenge congressional action and is to be the subject 
of a constitutional penalty, would be to make havoc with the 
elementary compact between our national and our local Govern- 
ments. If it be shown that the State by its own legislative action 
has established an unequal law, the law would be prima facie 
evidence of wrong. But where the evil is merely an evil of ad- 
ministration, a just official may correct at one registration the 
error committed by an unjust official at the last; the whole elec- 
torate is constantly in a state of change, one class may be favored 
in one locality and another class favored in another; in one year 
the vote may be large, the next year it may be small ; the situation 
is never one for mathematical determination; and yet the very 
essence of the second section of the Amendment is its assumption 
of mathematical sufficiency. 

To say that substantial justice ought not to be defeated by 
legal technicalities is to touch near to the heart of our question. 
And yet still nearer to the heart of the question lies the truth 
that technicality is of the essence of statutes, and that those who 
would claim for any element of the population a juster measure 
of legal privilege should not be in haste to speak censoriously 
of the precise terms of the organic law. The spirit of the Con- 
stitution sometimes lies beyond the letter; it seldom exists in 
contradiction of the letter. If the precise terms of the Amend- 
ments do not meet the expectations of our colored population, it 
is perhaps because the federal authority attempted a task to which 
federal law is not completely adequate. Obviously, there was no 
failure of intent on the part of those who framed them. If ever a 
legal instrument were devised, in intensity of purpose and with de- 
liberate calculation, to achieve a specific and unalterable end, such 
an instrument is found in the two concluding Amendments of the 
Constitution of the United States. That this legislation bore with 
little conscious benevolence upon the South, the South need not 
complain. Nor, I take it, need complaint arise from our friends 
among the colored population or from our kinsmen of the North, 
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if the South — measuring the weight of her difficulties and the 
complexity of her needs — ask the privilege of testing its pro- 
visions by its own terms, of meeting legal enactments by legal 
processes. Certainly, of all sections, the South may be forgiven 
if she ask the country not to transgress the provisions of the 
Amendments. 

If there seem to be a certain audacity in the suggestion, it is 
not, I trust, the audacity of the cynic. It is the expression of a 
serious and ever-deepening conviction that all that is good in 
the second section of the Fourteenth Amendment may now be 
best established by the modification of the popular conception of 
its terms. Thus far, however, I have been able to write only 
from the layman's standpoint, and I am, therefore, unwilling to 
leave the question in its present form. In proceeding to 
make the more important suggestions of this paper, I would 
now assume that the proposal is intelligible and practicable, 
and I would at this point wholly ignore the difficulties upon 
which I have thus far dwelt. Having contended, through 
the whole course of the controversy at the South, that 
the suffrage laws should be "level" in their operation, that 
the law should exact, justly and impartially, a fixed measure of 
fitness from every voter, excluding the unqualified and admitting 
the qualified, I would have little disposition to question the value 
of the Amendment if it seemed fairly to meet the conditions of a 
permanent and reasonable remedy. It may be a "technicality" 
to inquire whether the Amendment was passed under truly repub- 
lican conditions; whether it is consistent with itself, coherent 
in its terms, practicable in its demands, and applicable to the 
specific evils which now exist. It is not, however, a technical 
inquiry to ask how far the Amendment is fitted to secure the 
essential human ends which it was framed to establish. If the 
application of the penalties prescribed in its second section will 
so operate as to secure justice between class and class, if it will 
check, or tend to check, the unjust exclusion of qualified negroes, 
and if it will check or tend to check the unjust admission of un- 
qualified white men, then — all other arguments aside — its en- 
forcement will seem to many like an instrument of substantial 
benefits, an instrument by no means perfect, but adapted, in an 
every-day sense, to the working necessities of the case. 

But would the proposal to enforce the terms of the Amend- 
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meat — as these terms are popularly understood — serve to limit 
the political importance of the unqualified white man or to se- 
cure the political privileges of intelligent and self-respecting 
negroes ? Would the reduction of the representation of the South- 
ern States, in proportion as they have limited the number of the 
voters, serve the real interests of democracy? This statement 
would not have been iindertaken save for the conviction that 
under such a policy of Congress — if the assumption of the federal 
argument is sound — the qualified negroes would be the largest 
sufferers and the unqualified elements of the white population 
would be the largest beneficiaries. 

II. 

If, as the federal argument would imply, the inadequate opera- 
tion of the local conscience must challenge the intervention of the 
federal authority, it is hardly to be expected that the enforcement 
of the Amendment will essentially enlarge the popular temper of 
the South. Under the assumption that the mind of the South has 
been unsympathetic toward the negro, it is perhaps not unreason- 
able to assume that genuine sympathy for the negro will not be 
increased by a policy of national intervention. The South, by this 
assumption, having administered her laws from a class stand- 
point, would be likely to attempt from a class standpoint her ad- 
justment to the conditions imposed upon her by the congressional 
penalties. Under the enforcement of the popular interpretation 
of the Amendment, four courses would seem to be open to her. 

(1) . She may at once remove all her suffrage tests, readmitting 
to the electorate black men and white men of every class. This 
would mean the nominal reacceptance of the illiterate of both 
races, and the placing of political power once more in the hands 
of great masses of the ignorant and irresponsible. Such an elec- 
torate would but invite the cupidity and debauchery of an earlier 
period. The South might thus retain her power in Congress, but 
it would mean the purchase of representation at the cost of all 
that makes representation worth while. The injury to the whole 
country would be second only to the injury to the South. The 
congressional power of the Southern States would rest, without 
possibility of escape, in the hands of its very crudest and lowest 
forces; threatening in Congress the dignity and peace of the Na- 
tion, and imperilling at the South the fundamental securities of 



122 THE NORTH AMERICAN REVIEW. 

property, as well as the larger and nobler policies of the State. 
The results of such a course, in the judgment of men familiar 
with our conditions, would be so appalling that no extremity of 
suffering or disaster could constrain the South — or the country — 
to give it serious consideration. The illiterate among the white 
population and, more especially, the great masses of illiterate 
blacks, make suffrage restriction the starting-point of all our re- 
sponsible statesmanship. 

(2). While the non-restriction of suffrage is unthinkable, the 
restriction of representation is both thinkable and possible. If, 
however, the assumption of the federal argument be defensible, 
the South is not likely to suffer the restriction of representation 
without exacting to the letter the conditions to which restriction 
will invite her. If she is forced to bear the penalty for the offence 
of excluding the negro, she may choose to make the offence com- 
plete. Pending any adverse decision under the terms of the Fif- 
teenth Amendment, she may accept the privilege clearly accorded 
her under the Fourteenth. She may elect to disfranchise every 
negro voter — the good as well as the bad, the property-owner as 
well as the thriftless — and frankly take the punishment which 
Congress may provide. Serious as such a course would be, it 
would be better for every interest of civilization than the re- 
admission of the illiterate. The former course would bear with 
harsh injustice upon our worthy negroes, the latter course would 
mean the loss of the worthy negro, as a political factor, in the 
masses of the ignorant, and would bring peril to the essential 
rights of both races and of every class. The South does not wish 
to lose her power in Congress or in the Electoral College; but, if 
this power should be radically reduced, it would be difficult to re- 
strain the popular tendency in favor of a practically homogeneous 
electorate. Whether the South abate the offence of suffrage re- 
striction and readmit the illiterate, or whether the South reduce 
her representation in Congress and complete the offence of suf- 
frage restriction, the intelligent, self-respecting negro voter has 
little to choose. 

(3). It is evident that those who advise the enforcement of 
the popular conception of the Amendment have entertained 
another theory as to the operation of their policy. Accept- 
ing the implication of the federal argument and assuming that 
the South would be moved by the narrower motives of self -in- 
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terest, they have not anticipated that the illiterate would be ad- 
mitted or that the offence of restriction would be completed. They 
have looked to see the South, under the enforcement of the 
Amendment, striving to hold to the uttermost her congressional 
power and, as a partial basis for this power, admitting the worthier 
negroes to the franchise in ever larger and larger numbers. In 
this view of the situation, those who yield a reluctant acceptance 
to a penalty are expected to accept not only the penalty itself, but 
the purpose for which the penalty is imposed. It is sometimes 
the ease, in the affairs of our human nature, that penalties which 
seem to be nicely adjusted to attain their results are as nicely, 
though perhaps unintentionally, adjusted to defeat their purposes. 
Indeed, where great unsympathetic interests are at issue and 
where the deeper passions of our humanity are involved, it is not 
to be expected that a political penalty, unless self -executing in its 
nature, will necessarily establish the exact purpose of its enforce- 
ment. It is true that, under the terms of the Amendment, the 
South might interpret the necessities of the situation as the advo- 
cates of enforcement have anticipated, the South might seek to 
hold her Congressmen by admitting, as the partial basis of her 
representative power, an increasing number of educated negroes. 
But, if the assumption of the federal argument be sound, is that 
what the South would do? If the South, upon the whole, is really 
swayed by the narrower motives of self-interest and is blindly 
exercising an oblique discretion in the administration of her suf- 
frage laws, why should the South take such a course? 

(4). It is to be remembered that the general moral pressure 
of the Amendment is not only opposed to suffrage restriction, 
but is in the direction of suffrage extension. The larger the 
mere number of the voters, the smaller the possibilities of loss in 
the House of Representatives and in the Electoral College. The 
negro voter is simply a unit of representative power; in so far as 
he is admitted the South will be politically strong, in so far as 
he is excluded she will be politically weak. Undoubtedly, under 
such conditions, there will be great pressure upon the South to 
admit large numbers of her negro population. But why should 
it be assumed that the registrars will prefer to admit the edu- 
cated rather than the uneducated? The uneducated are as 
effective as the educated for the mere purposes of political power. 
The Amendment takes no cognizance of anything but the nu- 
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merical consideration. Looking, therefore, only to the numerical 
consideration, the registrars in our Southern States, still exer- 
cising a discretion which Congress may not constrain, will be 
quite free to admit to the suffrage those, and only those, who are 
regarded as politically "desirable." That they will not admit 
all the uneducated has already been affirmed. That the educated 
will be given a preference in the better localities is not improbable. 
But that election officials, drawn from the classes of men usually 
available for such service, are likely, on the whole, to rise to the 
heights of a far-seeing, constructive statesmanship and will be 
generally inclined to register the educated rather than the un- 
educated is too much to expect. It is wholly unreasonable to de- 
mand that petty political administration at the South shall be 
immeasurably superior to like processes of administration in other 
sections. Under like conditions, what would be the tendency of 
administration in Philadelphia, in New York city, in rural Con- 
necticut, or Ehode Island? I say this not to excuse, but to ex- 
plain. I would not defend injustice or perversity; I' am attempt- 
ing a colorless interpretation of political probabilities, of proba- 
bilities which all may regret, but which, in any frank perception 
of the situation, no man can refuse to see. Under like conditions 
anywhere, and under the average local administration of our 
American politics, the registrar, if under constraint to register an 
opposing class, would, I think, be inclined to favor the docile 
rather than the responsible among them, the uneducated rather 
than the educated, the " useful " and the purchasable rather than 
the incorruptible and the free. Here and there at the South, 
registrars of superior character would favor the worthier classes 
»f our negroes; here and there the worthier individuals among our 
negroes might, by judicial process, assert and secure their rights 
before unsympathetic registrars. Upon the whole, however, it is 
evident that the practical tendency of administration would be to 
add to the electorate of the State, as a mere numerical basis for 
congressional power, the very classes of negroes which ought to 
be excluded, and to exclude from the electorate those classes of 
negroes which to-day deserve the franchise. That such a predic- 
tion would not hold good in all localities I have already stated; 
that it would hold true, however, in the very localities where in- 
justice chiefly demands correction is evident enough. To the 
mind of the registrar who is swayed by the selfish interests of race 
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or party, the " desirable " negro voter is, as I have explained, not 
the negro whose resourcefulness or independence may be regarded 
as "troublesome," but the negro who, because of ignorance, cu- 
pidity or indifference, is most amenable to control. The enforce- 
ment of the terms of the Amendment may increase the registra- 
tion of negroes at the South, but the increase in the number of 
the electorate may mean the reduction of its quality. The class of 
negroes in behalf of which the policy has been invoked will be the 
first to regret its enforcement and the last to share its benefits. 

More serious still are the probable results of the suggested 
policy, in relation to the white population. The real crux of our 
suffrage situation at the South now lies not in the negro, whether 
educated or uneducated, but in the illiterate white man. He is 
by no means lacking in political capacity. It is a mistake to 
assume that he is fairly represented by the lowest "cracker" 
class, or by the " poor white trash " of romantic fiction. He repre- 
sents a sturdy rural population, a population which is unlettered 
and untrained, by reason of its isolation rather than because of 
economic exhaustion or social degeneracy. He has listened, as 
his fathers have listened for generations before him, to the debate 
of political issues, and he has been trained by long experience in 
the clear and rigorous decision of public questions. He excels 
the negro voter by the genius of his race, by inherited capacity 
and by a political training which has formed part of the tradi- 
tion of his class. He is narrow, crude, assertive, and sometimes 
violent, but he is superior, as a factor in the electorate, not only 
to the negro, but to any other illiterate population of our country. 

Yet his political power is unduly great, and the political im- 
portance of his vote is of injury to the party of his alliance, and 
is of oppressive and tragic significance to the State he sincerely 
loves. It is in the interest of the State, it is in his own interest 
and in the interest of his children, that there should be some 
limitation of his influence. In 1900, there were 8 counties in 
Alabama in which 20 per cent, and upward of the white men of 
voting age were illiterate ; in Georgia, there were 12 such counties ; 
in Virginia 15; in Louisiana 23; in Tennessee 27; in Kentucky 
38; in North Carolina 43. For one man who is technically il- 
literate there is always another who can meet the technical test, 
but who, to all practical purposes, is illiterate also, illiterate be- 
cause through the fate of his isolation, and because of the peculiar 
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social conditions of his rural life, he is seldom called upon to read 
or write. Within the cities of the South our educational facilities 
are adequate; but these cities are, for the most part, comparatively 
small, and they contain but a meagre proportion of the population 
of the State. In Virginia, in 1900, only 14.7 per cent, of the 
population lived in incorporated places of 8,000 and over; in Ala- 
bama only 7.3 per cent. ; in Mississippi only 2.6 per cent. — as con- 
trasted with 61.2 per cent, for New Jersey, 67 per cent, for Massa- 
chusetts, and 68.5 per cent, for New York. The South is pre- 
ponderantly rural. Its public opinion is thus largely under the 
influence of the social and intellectual conditions of rural life. 
Its political leadership is, for the most part, in the control of 
those who know how to command the interest and support of 
rural localities — localities within which the significance and im- 
portance of the illiterate or uneducated vote is often decisive. It 
frequently determines the working conditions of our leadership, 
in politics, in the church, in education, in journalism; for that 
which the uneducated voter has not the knowledge to read he has 
power to hear and sensitiveness to resent. Thus the task of public 
criticism becomes formidable indeed, and at times impossible; 
inasmuch as the saddest and most tragic element of illiteracy is 
not the mere illiteracy, but the personal and social temper, the 
state of mind, the suspicions, prejudices and prepossessions which 
become the habit and tradition of every illiterate class. The very 
force and vigor of our uneducated population make it quick to feel 
and act, and make its memories undying. 

The far-reaching changes which are fast coming about in the 
educational conditions of the South make the future full of 
promise; but it is at present impossible to ignore the immediate 
practical significance of the social and intellectual conditions with- 
in which the struggle for academic and political freedom must be 
undertaken. That all of the uneducated among our white men 
should be excluded from the ballot is too much to expect or to ask. 
No commonwealth can, with self-respect or with the respect of the 
world, strike the suffrage from the hands of men who have fought 
in the armies of the state. These constitute, however, but a 
small and decreasing company. Taking our situation as a whole, 
it is increasingly obvious that the real emancipation of the South 
now lies through, and only through, the reduction of the political 
importance of the uneducated element*! of our white electorate. 
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In this direction lies the deeper moral resolution of the South 
to-day. The masses of the illiterate negro vote have been elimi- 
nated; but the movement of suffrage restriction has not been 
stopped at the negro. There is much shouting about the black 
man from the house-tops, but within the house there is much 
quiet attention to the white man. There may be much profession 
of an intention to " consider " the white man in the suffrage law 
proposed; the illiterate white voter may be promised especial 
favor in the terms of the test; but all men know that the mere 
imposition of any test — however generous toward certain classes, 
and however indulgent in its administration — will operate among 
an ignorant and isolated population as a test of exclusion. What- 
ever the terms of the law, there will be thousands who — through 
neglect, or pride, or sensitiveness, or preoccupation — will not take 
the steps to comply with it.* This conclusion is writ large over the 
present political experience of every Southern State. It witnesses 
to a movement which, however little it may have been intended 
by a few of our political spokesmen, is welcomed with increasing 
relief by our educated classes and is assuming, with every month, 
a form more conscious, more deliberate and more resolute. Its 
success means the success of a new and more fertile leadership of 
ideas, in church and state; its surrender — the readmission of all 
tbe classes of our white illiteracy — means the indefinite postpone- 
ment of all the broader and happier conditions of academic and 
political freedom. 

Not that the South desires the disfranchisement of any white 
man. The ties of race attachment are supremely strong. But 
through her awakening interest in popular education, the South 
testifies to her desire to bestow the qualifications for the ballot as 
well as the ballot, and to give suffrage by first fitting for suffrage. 
Is this double movement of beneficence to be arrested ? Is the in- 
creasing interest in the qualification of our electorate and in the 
freedom of its leadership to be brought to disaster? Is the re- 
striction of our white illiteracy — a course demanded by our 
highest self-interest and repeatedly urged upon us by the negro 
and by the North — to be the subject of a constitutional penalty ? 

Under the enforcement of the popular conception of the Four- 

* In 1900, Alabama had 232,000 white men of voting age, yet the total 
vote of the State in November, 1904, was only 108,845. In explaining 
why more than half the white men of the State failed to vote in such 
an election, our laws restricting the suffrage can hardly be ignored. 
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teenth Amendment the reduction in the number of voters must re- 
sult in the loss of representative power. The Amendment knows 
no distinction of color. Under its popular interpretation, it is 
proposed to limit the political power of the South in proportion 
as she limits the number of her negro voters. It is also proposed 
to limit the political power of the South in proportion as she 
limits the number of her white voters. The enforcement of the 
terms of the Amendment is thus calculated to make the South 
cling with greater tenacity than ever to the body of ignorance in 
its white electorate; for, while at one moment the North calls 
upon the South fairly to eliminate its illiterate white vote, in the 
next moment the South is told that in direct proportion to the 
elimination which she secures she must submit to the reduction 
of her representative power. The popular conception of the 
Amendment proposes a penalty upon suffrage restriction, and it is 
a penalty which, if applied, must operate to arrest restriction and 
to readmit to the exercise of the suffrage the classes of our white 
population which we are gradually attempting to exclude, the 
classes which form our chief political embarrassment, and the 
very classes of which the negro and the North have made most 
complaint. 

Words fail me to point the consequences of such a course. Its 
results would be positive as well as negative; national as well as 
sectional. 

Such an enforcement of the Amendment would operate not 
only to put a penalty upon the restriction of suffrage, but to 
place, indirectly, a premium upon its extension. It is a policy 
which would tempt the State, North as well as South, to broaden 
the basis of the electorate in order to hold the broadest possible 
basis of representative power. That a number of Congressmen 
and a number of electoral votes would be lost to the South, and 
that a few Congressmen and a few electoral votes would be lost to 
the North, would be but immediate and temporary incidents of 
the experiment. The States would be tempted to regain their 
power, and not only to regain it, but to add to it, by the swelling 
of election rolls as well as by the indiscriminate registration of 
electors. The more conscientious States would be at the mercy of 
the less conscientious. So long as representative influence is de- 
termined upon a basis of population, the sources of such influence 
lie within the view of all. The census of the population deter- 
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mines once in ten years, with approximate accuracy, the congres- 
sional apportionment of the States. But when, under the con- 
straint of the Amendment, the whole basis of representation is 
modified throughout the country, Congress correcting the repre- 
sentation based upon population by a reduction based upon the 
restriction of the vote, an insidious temptation is placed before 
the party — whether in Pennsylvania or in Texas — which is locally 
dominant. A premium is offered, as has just been stated, to 
fictitious enrolment as well as to indiscriminate registration, the 
result of a large vote securing not only the election of party candi- 
dates, but a relative increase in the State's electoral and congres- 
sional power. That such a policy would bring any advantages to 
our country, sufficient to offset its evident disadvantages, is quite 
improbable; and thus the enforcement of the familiar interpreta- 
tion of the Amendment would be coincident with new perils to 
the Nation as well as with misfortune and unhappiness to the 
South. 

It is not unnatural that there should be much of moral im- 
patience with the existent suffrage abuses in our Southern States. 
It will, of course, always be difficult for some of us to understand 
why the disfranchisement of negroes at the South should excite 
so much more of interest and indignation than the practical dis- 
franchisement of white men in Philadelphia and in Connecticut; 
but that there are cases of grave injustice at the South I have no 
disposition to deny. The South would not assume that 
her conditions are wholly above reproach. She has not yet 
solved the grave problems which arise out of her economic 
conditions in the past, out of the present disparity and 
the increasing estrangement of her populations, out of that 
tragic limitation of her revenues which weakens and em- 
barrasses her policies of education. The evils of her fate abound. 
No man, truly loyal to the South and to the Nation, cares to 
ignore them. They cannot be met by the idle flattery of our 
multitudes or by refuge in the traditional sophistries which have 
so often served the interest of the hot-head and the demagogue. 
Justice to the intelligent and deserving negro involves no advo- 
cacy of " negro rule " ; the glory of the Caucasian is to be found 
not in the races he has learned to cheat and to despise, but in the 
deserving and despairing souls, of every race, whom he has helped 
upward to opportunity and happiness. It is well for us to point 
vol/, olxxx. — no. 578. 9 
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out the hypocrisies of the North, but the hypocrisies of the North 
are not those which will hurt us most. The loyal citizen of the 
South has more fear of the consequences of Southern insincerities 
than of Northern ; those of the North may unjustly damage our 
repute; those of the South bring damage to something deeper 
still, to our institutions, to our children, to our social and po- 
litical character as a people. And even though condemning the 
occasional hypocrisy of other sections, we may find, and we do 
find, an influence of help rather than of injury in the " decent 
public opinion " of the world. 

It is questionable, however, if the suffrage is precisely the 
point at which the aid or intervention of the Nation can ever be 
made effective. That suffrage is essentially a local concern of 
the individual State is implicit in our whole constitutional sys- 
tem. So long as the primal basis of suffrage legislation lies 
within the State — a basis which cannot be destroyed at the South 
without, being destroyed at the North — the State will always 
be able to meet any national enactment by some device of local 
administration. There is no way in which the Nation can 
guarantee the processes of local administration except by itself 
assuming the burden of such administration. The Nation will 
not be able to coerce the local will, unless it break down the 
whole system of local self-government and substitute the military 
for the civil power. This would be no essential remedy. It 
might give a temporary mechanical protection to the injured 
class, but it would involve the destruction of republican condi- 
tions for all men, in the attempt to establish republican condi- 
tions for the few. The forcible imposition of democracy from 
without or from above is a contradiction in terms. There are 
some things the Nation cannot do. It cannot, at one and the 
same time, rule by an external army and by a local constitution. 
If the national Constitution could have reached effectively the 
precise evils which obtain within the South, the task would have 
been accomplished in the Fourteenth and Fifteenth Amendments ; 
and if the Amendments have not seemed to be completely ade- 
quate, the result is due not to the failure of purpose or ability 
upon the part of those who framed them, but rather to the nature 
and the limitations of our constitutional system. 

The inadequacy of the Amendments lies, however, in their 
formula rather than in their spirit. Their elementary ideas — 
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the ideals to which they attempt to give expression. — are sufficient 
and are self-administering. They are self-administering, how- 
ever, in no mechanical or formal sense, but in the sense that the 
American character, South as well as North, responds to them, 
inwardly assents to their truth and therefore to their authority, 
and looks forward to their ultimate fulfilment. These ideals 
reside not in their coercive features, not in their penalties or pro- 
scriptions, but in their expressions of political and social right. 
Thus understood, they fundamentally represent but one principle, 
the principle of civil and political equality; not the equality of 
individual capacity, or of personal, racial or social value, but the 
equality of citizens within the order and administration of the 
State, — equality before the law, whether this law represent a trial 
by jury, a rule of evidence, or a suffrage test. These ideals abide. 
The American claims them and honors them as part of the tradi- 
tion of his heritage. Conditions may obscure them, grave and 
unescapable difficulties may seem to compromise their reality and 
postpone their recognition, but our whole country, North and 
South, is steadily moving toward them rather than away from 
them. In their keeping is the future, for they are of that moral 
and indefectible order which shall outwatch the blunders and 
tragedies of our generation. 

The attempt, however, to establish any principle of true democ- 
racy by a process of penalties is likely to be futile; it is not un- 
likely to be self-destructive. The setting of class against class — 
where one class is essentially stronger than the other — may alter 
the form of class ascendency ; it cannot change its inherent and 
inevitable basis. In such a case a futile penalty is more than a 
futility; it is a crime against both the strong and the weak; 
against the strong, because it is the aggravation of unnatural 
and abnormal hatreds, breaks down the sense of stewardship, 
increases the sense of indifference and alienation, developing the 
passions of constraint by imposing a policy of constraint. It is a 
crime against the weak because it involves a like alienation and 
a like distrust of moral forces. The North may punish the white 
man, but the retort of the white man falls too often upon the 
negro. The negro is upon the line of the cross-fire between the 
sections. The Federal Government may be solicitous as to his 
vote, but the negro needs the daily and neighborly solicitude of 
those who offer opportunities of labor, possibilities of bread. The 
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North, especially the negro of the North, may wish to strike at 
the South, but the Southern negro, knowing that he must live 
with the Southern white man, rightly feels no cowardice in the 
confession that a privilege accorded voluntarily by the South is 
worth more than any conceivable privilege that might be im- 
posed externally by the North. The latter may be but a temporary 
and exotic bauble. The former is a fact to rest in. What it is, 
it is. Because its basis lies rooted in the common consent of the 
whole people it is a social and political reality. It is of a piece 
with nature. It is an achievement of democracy. 

It is evident, therefore, that the real power which the North 
has not, the South has. The essential results, however, await 
not only the power, but the disposition, and this, too, no external 
authority can provide. It must be provided, if it is to be pro- 
vided at all, by the South itself. I have written this paper be- 
cause I believe that the attempt of the North to provide the 
power would operate within the South to delay the disposition. 
And yet I could not have written at all had I not felt justifica- 
tion for the opinion that the South — despite a few strident and 
reactionary influences — is uniting disposition with power in a 
gradual but increasing effort to square our political administra- 
tion with the assumptions of our democratic life. 

Compromise with injustice means the compromise of our own 
welfare. Wrong done in the name of our institutions is a wrong 
to our institutions rather than to its victims. The white voter 
who under our own laws remains unqualified, should be ex- 
cluded in his own interest and in the interest of the State. The 
qualified negro — qualified by our own tests and under our 
own laws — should be fairly registered without evasion or 
postponement. Suffrage purification iB no merely negative 
process. Ballot reform is not a reform by elimination only. It 
is reform by addition, also,— reform by the addition of the worthy 
as well as by the elimination of the unworthy. I profoundly 
disbelieve in any social admixture or amalgamation of the 
races, but I confess that, in a certain high civic sense, 
I am glad that I can hold in honor the negro man who after 
only forty years of freedom is able fairly to stand upon his feet 
before the white man's law and take the white man's test The 
registration of such a man is a security rather than a peril to 
every sound and legitimate interest of the State. That the South 



SHALL THE FOURTEENTH AMENDMENT BE ENFORCEDT 133 

recognizes his presence and accepts the credentials which he offers 
is evident from the fact that tens of thousands of such men have 
been accepted as registered voters under our amended Constitu- 
tions. To increase their numbers, to knit their loyalty to our in- 
stitutions, to confirm their liberties, to enlarge the opportunities 
of the worthy, the industrious, the peaceable among them; to re- 
store between these and our white population the confidences of 
the past — this may well rank among the honorable and serious 
interests of church and school and press, of all our adequate 
leadership. 

If I have written, therefore, in opposition to the enforcement 
of the popular conception of the Fourteenth Amendment, I have 
done so because I believe the truth and purport of this section 
of the Constitution lie deeper than its proposals of coercion. If 
its essential burden be "the equality of men before the law," 
coercion might delay but could not advance the free and perma- 
nent acceptance of this burden at the South. To the weight and 
meaning of it our civilization is responding. The Amendment is 
weak where it appeals to force, strong where it appeals to truth. 
The deeper mind of the South, in appealing from its penalties to 
its principles and its anticipations, is not at war with life. 

Edgab Gabdneb Mubphy. 
Montgomery, Alabama, December, 1904. 



